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United States Court of Appeals 

for the District of Columbia. 


No. 8702. 


WILLIS E. GIESE, Appellant , 


vs. 

UNITED STATES, Appellee . 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The District Court of the United States for the District 
of Columbia found the appellant guilty under an indict¬ 
ment charging him with violation of the Selective Train¬ 
ing and Service Act of 1940, as amended, and sentenced 
him to serve from three months to three years in a peniten¬ 
tiary. This appeal is from the judgment and sentence of 
the District Court. 

This Court has jurisdiction to review the judgment under 
District of Columbia Code (1940), Title 10, Section 101. 

If 
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The appeal is taken pursuant to the provisions of the 
Criminal Appeals rules of the Supreme Court of the 
United States, as amended, promulgated under authority 
of an Act of Congress approved March 8, 1934, 28 U.S.C.A. 
723 (a). 


STATEMENT OF THE CASE. 

The facts in this case are not in dispute. The issue is 
solely one of law. 

Appellant, who contends he is a conscientious objector, 
admittedly failed and refused to obey an order to report 
for induction into the armed forces of the United States 
issued by his local Selective Service Board in the District 
of Columbia. He claims to have been justified in doing so 
because the order of his local board was based upon a 1-A 
classification made under an appeal to the President which 
had been determined by officers of the United States Army 
and not by civilians. Appellant claims that this purported 
classification was a nullity and that no lawful order to 
report for induction had been made upon him. 

The appellant had registered in the District of Columbia 
under the Selective Training and Service Act of 1940 on 
October 16, 1940, and duly submitted his questionnaire. 
His local board placed him in classification 1-A. He ap¬ 
pealed to the District of Columbia Appeal Board and filed 
Form 47 provided under the Act and Regulations, claiming 
to be a conscientious objector. The District of Columbia 
Appeal Board, pursuant to the Act and Regulations, there¬ 
upon referred the matter to the Department of Justice for 
inquiry and hearing. The Department of Justice assigned 
the matter to E. Barrett Prettyman, Esquire, as hearing 
officer. The hearing officer, after considering the case, 
recommended against allowance of the exemption. This 
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recommendation was concurred in by the Department of 
Justice, who notified the District of Columbia Appeal Board 
accordingly, and on November 5, 1942, the Appeal Board 
of the District of Columbia continued appellant’s classifi¬ 
cation as 1-A. Thereafter the defendant requested William 
E. Leahy, State Director of Selective Service for the Dis¬ 
trict of Columbia, to take an appeal to the President from 
the action of the District of Columbia Appeal Board, and 
such appeal to the President was duly taken by Mr. Leahy. 
(App. 32, 33.) 

In connection with the proceedings on the appeal to 
the President and subsequent action of the local board 
appellant contends he has been denied due process of 
law. It appeared from the evidence that Major General 
Lewis B. Hershev, an officer of the United States Army 
on active duty, was Director of Selective Service at the 
time involved in the appeal. (App. 35.) Pursuant to Ex¬ 
ecutive Order No. 9279 (App. 23) and Administrative 
Order No. 26 of the War Manpower Commission (App. 27) 
General Hershey was purporting to act for the President 
of the United States in the hearing of so-called Presidential 
appeals under the Selective Training and Service Act. 
When the appeal of the appellant had been forwarded to 
General Hershey as Director of Selective Service, he had 
the entire file reviewed by six Army and Navy officers who 
were members of his staff, who had been assigned to a Board 
' of Review established in the Selective Service System and 
who made recommendations to General Hershey concern¬ 
ing the disposition of the appeal. (App. 36.) All of these 
officers were then on active duty in the Army or Navy re¬ 
spectively. After considering the recommendations made 
to him by these Army and Navy officers, General Hershey, 
on February 19, 1943, purporting to act by authority of 
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the President, signed a decision on the appeal of the regis-. 
trant to the President as follows (App. 34, 35): 

“Classification on appeal to the President: Class 1-A.” 

Based upon the above mentioned classification, appel¬ 
lant's Local Selective Service Board on February 25,1943, 
ordered appellant to report for induction on March 10, 
Appellant failed and refused to report for induction and 
was thereupon indicted for violating the Selective Training 
and Service Act of 1940, as amended. 

Appellant waived a trial by jury and elected to be tried 
by the court, which waiver was concurred in by the dis¬ 
trict attorney and approved by the trial judge. At the 
conclusion of the trial appellant’s counsel moved for a 
finding of not guilty on the ground which is hereinafter 
set forth as the ground of appeal. This motion was denied 
by the court and the appellant was found guilty as charged; 
and the court thereafter sentenced the appellant to serve 
from three months to three years in the penitentiary. 

Although having no direct bearing upon the issues in¬ 
volved in this appeal, it may be helpful to the Court to 
point out that it has been disclosed by the record that 
appellant “is obviously a sincere, active, even aggressive, 
pacifist*” and that the hearing officer felt his case was 
a close one (App. 33). The hearing officer denied appel¬ 
lant’s claim as a conscientious objector only because “there 
is nothing to indicate that this attitude arose because of 
any religious training or belief on his part.” The con¬ 
clusions of the hearing officer, which are set forth in his 
report offered in evidence by the Government as part of 
appellant’s selective file, were as follows: 

“This is a close case. In fact it is typical of the 
most difficult cases which arise in hearing and decid¬ 
ing upon a recommendaton in these cases. This reg¬ 
istrant is obviously a sincere, active, even aggressive, 
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pacifist. He was active in a peace movement at college 
many years ago, and joined the War Resisters League, 
according to the record, in 1934, and was writing pac¬ 
ifist’s editorials in 1934 and 1935. But there is nothing 
to indicate that this attitude arose because of anv 

V 

religious training or belief on his part. 

“He attended Sunday School and belonged to the 
Christian Endeavor Society when he was young but 
has taken no interest in any religious affairs since his 
youth, although he is now 35 years old. Also he shows 
that he wrote a Christmas editorial, emphasizing the 
relationship between the Christian doctrines and paci¬ 
fism. But these are normal activities of any school 
boy or college man, and standing alone, without any 
active interest shown in later life, certainly do not 
indicate a religious conviction or belief which would 
compel a man to take the drastic and important step 
of refusing to submit to military service. Through¬ 
out the file is the constant plea that the registrant 
be deferred because of his employment and also is 
the repeated statement of his revulsion at the idea 
of personally killing a human being. The registrant 
is intelligent, and at no point stressed the religious 
phase of his conviction. 

“This hearing officer frankly does not believe that 
Congress intended to exempt a conscientious objector 
unless the objection was based upon religious train¬ 
ing and belief. He does not believe that Congress 
intended to exempt an objector no matter how sincere 
or conscientious unless the objection arose from reli¬ 
gious training and belief. This officer also has a 
feeling that a claimant for exemption has not shown 
that his conviction is based upon religious training 
and belief by merely showing that as a boy he went 
to Sunday School and that as a college student he 
wrote a Christmas editorial on peace. Thus, laying 
the question, as he sees it, frankly before the Depart¬ 
ment of Justice and the Appeals Board, this Hearing 
Officer recommends against the allowance of the exemp¬ 
tion” (App. 33, 34). 

2 / 
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STATUTES, EXECUTIVE ORDERS AND REGULA¬ 
TIONS INVOLVED. 

Because of their length the full text of the portions of 
the statutes, executive orders and regulations involved in 
this case are set out in the appendix. However, the 
following extracts from the Selective Training and Service 
Act of 1940 (50 U. S. C. A. Sees. 301-318) and from the 
regulations relating to presidential appeals disclose fairly 
the legal point involved in this appeal: 

Act, Section 10(a). 

“The President is authorized— 

“(1) to prescribe the necessary rules and regula¬ 
tions to carry out the provisions of this Act; 

“(2) to create and establish a Selective Service 
System, * * * and * * * establish within the 

Selective Service System civilian local boards and such 
other civilian agencies, including appeal boards and 
agencies of appeal, as may be necessary to carry out 
the provisions of this Act. * * * Appeal boards 

and agencies of appeal within the Selective Service 
System shall be composed of civilians who are citizens 
of the United States # * # ; 

“(3) to appoint by and w'ith the advice and consent 
of the Senate * * # a Director of Selective Serv¬ 

ice who shall be directly responsible to him and to 
appoint and fix the compensation of such other officers, 
agents and employees as he may deem necessary to 
carry out the provisions of this Act; Provided, That 
any officer on the active or retired list of the Army, 
Navy, Marine Corps, or Coast Guard, or any reserve 
component thereof • • * who m ay assigned or 

detailed to any office or position to carry out the pro¬ 
visions of this Act (except to offices or positions on 
local boards, appeal boards, or agencies of appeal, 
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established or created pursuant to Section 10(a) (2) 

# * * may serve in and perform the functions of 

such office or position without loss of or prejudice to 
his status as such officer in the Army, Navy, Marine 
Corps, or Coast Guard or reserve component thereof 

• • • it 


Regulations, Section 628.7: 

“628.7 Appeal to the President stays induction. The 
local board shall not issue an order for a registrant to 
report for induction either during the period afforded 
the registrant to take an appeal to the President or 
during the time such an appeal is pending. Any such 
order to report for induction which has been issued 
shall be ineffective and shall be canceled by the local 
board.” 

STATEMENT OF POINTS. 

The sole point of law involved in this appeal is succinctly 
stated in the “Grounds of Appeal” filed by the appellant 
in this case. It is as follows: 

“The evidence at the trial showed that defendant was 
classified as 1A (on which classification the order to 
report for induction was made) by an agency of appeal 
not composed of civilians, but of military officials, in 
violation of the Selective Training and Service Act, and 
hence that defendant had never been classified or or¬ 
dered to report for induction according to law; and the 
court erred in overruling defendant’s motion for a 
finding of not guilty.” 

The above Ground of Appeal was covered by assign¬ 
ments of error filed in the case. 

SUMMARY OF ARGUMENT. 

Before appellant may be punished for violating an order 
to report for induction issued in the name of the President, 
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due process of law requires that the order be within the au¬ 
thority of the issuing officer. 1 

The classification of appellant upon which he was ordered 
to report for induction was made, de novo, on his appeal 
to the President. 2 The order was entered by an “agency 
of appeal” created by the President to hear “appeals to 
the President” under the Selective Training and Service 
Act. The agency of appeal issuing this order was a mili¬ 
tary agency composed solely of military officials and not of 
civilians, which was in direct violation of the law. The ap¬ 
pellant, therefore, has not yet been classified under the law 
upon his appeal to the President, and this appeal may be 
said' to be still pending. By regulation adopted under the 
statute a registrant may not be ordered to report for in¬ 
duction while his appeal to the President is pending. 3 Ap¬ 
pellant, therefore, has not violated any lawful order to re¬ 
port for induction under the Selective Training and Serv¬ 
ice Act, and his conviction, if sustained, would violate the 
Fifth Amendment of the Constitution of the United States. 

Although in the recent case of Falbo v. United States 4 
the Supreme Court held that there could be no judicial 
review of the propriety of a draft board’s classification 
before acceptance by a registrant of an order to report 
for induction, this decision did not pass upon the validity 
of any conviction based on an order in which the statutory 
procedural requirements themselves had not been complied 
with. The decision is therefore distinguishable from the 
instant case. 


1 See Panama Refining Company v. Ryan, 209 U. S. 3SS, 432, 79 L. Ed. 
446, 465 (1935). 

2 See Bowles v. U. S. 319 U. S. 33, 87 L. Ed. 1194 (1943). 

3 Regulations, Sec. 628.7. 

4 Falbo v. U. S., — U. S. —, 8S L. Ed. 248 (Jan. 3/44). 
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ARGUMENT. 

Point I. 

The purported classification of appellant upon which the 
order to report for induction was based was null and void 
because it was rendered by an agency of appeal not com¬ 
posed of civilians, in direct violation of the Selective Train¬ 
ing and Service Act. 

The classification of appellant on which he was ordered 
to report for induction was made by Major General Lewis 
B. Hershey by order entered by him on the 19th day of 
February, 1943 (App. 34, 35). This classification was made 
by General Hershey as a purported decision by him on ap¬ 
pellant’s appeal to the President from prior classifications 
of the local board and the District of Columbia Board of 
Appeals. These prior classifications have no bearing on 
this case, for it w^as held by the Supreme Court in Bowles 
v. United States (supra) that a classification made on an ap¬ 
peal to the President supersedes all prior classifications, 
and is in effect a classification de novo. 

Under Section 10 (a) (2) of the Selective Training and 
Service Act the President was authorized “to create and 
establish * * * within the selective service system civil¬ 
ian local boards and such other civilian agencies, including 
appeal boards and agencies of appeal, as may be necessary 
to carry out the provisions of this Act.” Pursuant to 
this authoritv the President did create local civilian 
draft boards within the District of Columbia, and a 
board of appeals for the District of Columbia, and also 
provided by Regulation 628 under the Act (App. 29, 30) for 
an additional appeal to the President. Under Regulation 
628.1, “when either the State Director of Selective Service 
or the Director of Selective Service deems it to be in the 
national interest or necessary to avoid an injustice, he may 
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appeal to the President from any determination of the 
Board of Appeals’’. In the instant case such appeal to 
the President was taken on behalf of appellant by William 
E. Leahy, State Director of Selective Service of the Dis¬ 
trict of Columbia. (App. 34). 

There is nothing in the Regulations issued under the 
Act which prescribes how an appeal to the President shall 
be heard. Under executive orders issued by the President 
the functions of the President under the Act were originally 
exercised by the Director of Selective Service, who, it will 
be recalled, was in the first instance Dr. Clarence A. Dyks- 
tra, a well known university president. Later, by Execu¬ 
tive Order No. 9279 entered December 5, 1942 (App. 23) 
the President transferred the selective service system and 
all its functions under the Act to the Chairman of the War 
Manpower Commission, who, by Administrative Order No. 
26, entered the same day (App. 27) purported to transfer 
these Presidential functions to the Director of the Chief of 
the Bureau of the Selective Service”, subject to the direc¬ 
tion and supervision of the Chairman of the War Man¬ 
power Commission. In, actual practice the “appeals to the 
President” have always been decided by the Director of 
Selective Service, who, as has been stated, was first the 
civilian, Clarence A. Dykstra, but who, at the time of the 
decision of the Presidential appeal in the instant case was 
Major General Lewis B. Hershey of the United States 
Army. 

It is apparent, therefore, that having provided in the 
regulations for an appeal to the President, the Chief Ex¬ 
ecutive created the Director of Selective Service, and later 
the Chairman of the War Manpower Commission, acting 
through the Bureau of Selective Service as an “agency of 
appeal” within the selective service system, to hear and 
pass upon presidential appeals. 
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By the clear mandate of this Act it is provided that 
“appeal boards and agencies of appeal within the selective 
service system shall be composed of civilians who are citi¬ 
zens of the United States.” In order that there might be 
no question in the Act that persons serving on these agen¬ 
cies of appeal should be civilians and not military officers, 
it is further provided “that any officer on the active or re¬ 
tired list of the Army, Navy, Marine Corps or Coast Guard, 
or any reserve component thereof * • # who ma y b e 

assigned or detailed to any office or position to carry out 
the provisions of this act ( except to offices or positions on 
local boards, appeal boards or agencies of appeal, estab¬ 
lished or created pursuant to Section 10 (a) (2)) * * # 

may serve in and perform the functions of such office or 
position without loss or prejudice to his status as such of¬ 
ficer in the Army, Navy, Marine Corps or Coast Guard or 
reserve component thereof * * It is submitted that 

the language could not be made clearer than this, and that 
by the express terms of the statute no Army or Navy of¬ 
ficer is authorized to act on an “agency of appeal” under 
the selective service system. 

The reasons for this wise provision in the Act are obvious. 
The Congress was faced with the necessity of raising a very 
large army from the civilian population of the United 
States. This army was to be raised under democratic proc¬ 
esses of law. This great republic was to act through its 
normal civilian processes, and without the military or naval 
compulsion which had been followed by the Nazi and Fascist 
states. It was essential to public acceptance of the opera¬ 
tion of this selective service system that it be placed in the 
hands of civilians, and every effort was made by the Act to 
prevent the military from having any control over the sys¬ 
tem or of selectees until they had been actually inducted. 
This emphasis on civilian control was notable in the early 
days of the Selective Training Service Act, when Dr. Clar- 
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ence A. Dykstra acted as Director of the Selective Service 
system. 

But the presidential appeal of Willis E. Giese was heard 
by an agency of appeal under conditions which did direct 
violence both to the letter and to the spirit of the law. The 
actual final decision was rendered not by Paul V. McNutt, 
the civilian chairman of the War Manpower Commission, 
to whom the President had delegated his authority under 
the Act, but by Major General Lewis B. Hershey “an officer 
of the United States Army on active duty” (App. 35). 
Before deciding this appeal Major General Hershey had the 
appellant’s file reviewed by “a board of review established 
within the selective service system * # * to consider 

Presidential appeals and make recommendations * * * 

concerning them” (See App. 36). This board of appeals 
was composed not of civilians but of six officers of the Army 
of the United States and of the United States Naval Re¬ 
serve, all of whom were on active duty in the armed forces 
of the United States (App. 36). And it was on the recom¬ 
mendation of this military and naval board of review that 
General Hershey considered and decided this appeal. 

It is submitted that a more flagrant violation of the Se¬ 
lective Training and Service Act in the consideration of 
Presidential appeals could not be imagined. By such action 
it is apparent that the ultimate review in determining poli¬ 
cies of exemption for persons claiming to be conscientious 
objectors under the Act was placed in the hands of Army 
and Navy officers. These Army and Navy officers, headed 
by Major General Hershey, could not legally act as an 
“agency of appeal” under the Act. No valid decision on 
appellant’s appeal to the President could be rendered by 
such an agency of appeal. 

The regulations provide that during the time that an ap¬ 
peal to the President is pending a “local board shall not 
issue an order for a registrant to report for induction 
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• * * Any such order to report for induction which has 
been issued shall be ineffective.” 5 

It is submitted, therefore, that appellant’s appeal to the 
President is still pending under the law and the regulations, 
that no valid decision has been rendered thereon, and that 
therefore, the order of the local board which directed the 
appellant to report for induction is wholly ineffective and 
void. 

It is interesting to note in passing that after appellant 
had been indicted in this case, and in fact after Major Gen¬ 
eral Hershey had originally been subpoenaed to testify, the 
Congress amended the Selective Training and Service Act 
to remove the restrictions on appeals to the President 
which are involved in this case. 

By amendment to the Act, adopted on December 3, 1943, 
the pertinent sections of the Act were changed to read as 
follows: 

“Section 10 (a) 

The President is authorized— 

(2) * * # to * * * establish within the se¬ 

lective service system civilian local boards, civilian ap¬ 
peal boards, and such other agencies, including agen¬ 
cies of appeal as may be necessary to carry out the 
provisions of this Act * * *. Appeal boards 

within the selective service system shall be composed of 
civilians who are citizens of the United States.” 

Note: By this amendment the requirement that 
“agencies of appeal” (other than appeal boards) be 
composed of civilians has been deleted from the act. 

“(3) Provided that any officer on the active or re¬ 
tired list of the Army, Navy, Marine Corps or Coast 
Guard, or any reserve component thereof * * * 
who may be assigned or detailed to any office or posi¬ 
tion to carry out the provisions of this Act (except to 


5 Regulation 628.7. 

3 / 
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offices or positions on local boards or appeal boards 
established or created pursuant to Section 10 (a) (2)) 
may serve in and perform the functions of such office 
or position without loss of or prejudice to his status as 
such officer in the Army, Navv, Marine Corps or Coast 
Guard. • * *” 

Note: The restriction with respect to agencies of ap¬ 
peal (other than appeal boards) is deleted by the 
amendment. 

In the report of the House Committee on Military Af¬ 
fairs accompanying these proposed amendments, it was 
stated that “since the original passage of the Selective 
Training and Service Act military personnel has served on 
the higher boards of appeal, but because of the lack of 
specific authority in the original language, your Committee 
feels that this clarification is necessary.’’ c 

It is submitted that this statement on the part of the 
Military Affairs Committee of the House of Representa¬ 
tives is disingenuous, to say the least, for service by military 
personnel on higher board of appeals had been directly pro¬ 
hibited by the original Selective Training and Service Act, 
and the provision could hardly be said to be in such need of 
‘ 1 clarification ’ ’. It is well settled that ‘ ‘ retroactive declara¬ 
tions of legislative intent, prejudicial to those who have 
acted under earlier statutes, whose construction seems clear 
* * * ought not to be implied more than the legislative 
intention to give retroactive operation to a new statute.” 
Hag gar Co . v. Helvering, 308 U. S. 389, 400, 84 L. Ed. 340, 
347 (1940). 

The point raised in this brief has never been directly 
passed upon by the Supreme Court of the United States 
or by any Circuit Court of Appeals. It is true that in the 
Bowles case (supra) the appellant sought to raise the 
point on a petition for rehearing before the Supreme Court, 
and that such petition was denied, but it is of course not fair 


6 See Report No. 787 H. R. 78th Congress, First Session. 
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to assume that the denial of the petition for rehearing was 
a rejection of the point of its merits. In the case of U. 8. 
ex rel. Brandon v. Downer, 139 Fed. (2d) 761 decided by 
the Circuit Court of Appeals, 7th Circuit, on January 7, 
1944, the point was sought to be raised on habeas corpus 
proceedings, but the court declined to consider it, saying: 

“* * * Assuming arguendo that the appeal (i. e. the 
appeal to the President) was not properly considered 
under the statute as it read prior to this recent amend¬ 
ment, a reversal in the instant case on that ground 
would merely mean that General Hershey would now 
reconsider the matter with doubtless the same result. 
The question is therefore academic.” 

Although the question may have been academic for the 
reasons stated in the Brandon habeas corpus proceedings, 
it is far from academic in the instant case. The appellant 
has been convicted of a crime, not under the statute as 
amended, but under the statute as originally enacted. If 
he serves his sentence it would be because of a violation of 
the original statute. Who can say that if his appeal to the 
President is hereafter properly decided under the new stat¬ 
ute, as amended, the appellant may not now comply with 
any order issued as a result of the decision on such appeal. 

Point II. 

Appellant may not be precluded, under the Constitution, 
from raising Point I as a defense to this indictment. 

At the trial below the Government took the position that 
even if the order to appellant to report for induction was 
invalid under the Selective Training and Service Act, this 
fact could not be set up as a defense to the indictment in the 
instant case. For this unique position the Government 
seeks to rely upon the recent decision of the Supreme Court 
in Falbo v. United States (suprai). In that case the Su- 



/ 


16 

preme Court upheld the conviction of a registrant for 
failure to report for induction under tbe Selective Training 
and Service Act, and held that the trial court properly re¬ 
fused to permit the defendant to show that his order to 
report for induction had been based upon an “erroneous 
classification”. The court held that the board’s order to 
report was only “a necessary intermediate step in a united 
and continuous process designed to raise an army speedily 
and efficiently”, and that the Congress had not authorized 
judicial review “of the propriety of a board’s classification 
in a criminal prosecution for willful violation of an order 
directing a registrant to report for the last step in the 
selective service process. ’ ’ 

But it will be noted that in the Falbo case the court also 
said: 

“Only after he has exhausted this procedure (i. e. 
the procedure of appeal under the act, including the 
right in certain circumstances to appeal to the Presi¬ 
dent) is a protesting registrant ordered to report for 
service.” 

There is nothing in the decision in the Falbo case to in¬ 
dicate that a registrant may be lawfully convicted of the 
violation of an order directing him to report for induction 
if such order is issued before such procedure has been ex¬ 
hausted. It will be noted that while the court said the stat¬ 
ute precludes judicial review in this intermediate stage of 
the “propriety” of a board’s classification the court did 
not say Congress had precluded judicial review of a failure 
to take the procedural steps required as a condition prece¬ 
dent to a board’s classification. 

It is submitted that Congress did not and could not con¬ 
stitutionally preclude judicial review of an order made in 
the absence of the procedural steps which are conditions 
precedent under the Act. Can it be argued, for example, 
that Congress intended to preclude judicial review of an 
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order to report for induction which had been made by a 
clerk of a local board on his own motion and without au¬ 
thority of such local board, or judicial review of a forged 
classification, or judicial review of any other case in which 
the minimum procedural requirements of the Act and Regu¬ 
lations have not been complied with? Such action, it is sub¬ 
mitted, would be in direct violation of the Fifth Amendment 
to the Constitution of the United States. 

In the case of Panama Refining Company v. Ryan (supra) 
the Supreme Court of the United States, speaking through 
Chief Justice Hughes, said: 

“If the citizen is to be punished for the crime of vio¬ 
lating a legislative order of an executive officer, or of 
a board or commission, due process of law requires 
that it shall appear that the order is within the author¬ 
ity of the officer, board or commission * • 

And in Wichita R. & Light Co. v. Public Utilities Comm., 
260 U. S. 48, 59, 67 L. Ed. 124 (1922), the Supreme Court of 
the United States used the following language, which was 
requoted with approval in the Panama Refining Company 
case, just cited: 

“In creating such an administrative agency the 
legislature, to prevent its being a pure delegation of 
legislative power, must enjoin upon it a certain course 
of procedure and certain rules of decision in the per¬ 
formance of its function. It is a wholesome and neces¬ 
sary principle that such an agency must pursue the 
procedure and rules enjoined and show a substantial 
compliance therewith to give validity to its action.” 

The Morgan cases in the Supreme Court of the United 
States are to the same effect. 7 


7 Morgan v. United States, 298 U. S. 468; 80 L. Ed. 1288; 
Morgan v. United States, 304 U. S. 1, 82 L. Ed. 1129; 

United States v. Morgan’s Admr., 313 U. S. 409, 85 L. Ed. 1429. 
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Under these decisions, it is submitted that as Major 
General Hershey was without authority, acting as an 
agency of appeal under the Selective Training and Service 
Act, to issue the classification upon which the order to 
report for induction was based, the conviction and sen¬ 
tence of appellant operates to deprive him of his liberty 
without due process of law and in violation of the Fifth 
Amendment to the Constitution of the United States. 

CONCLUSION. 

Although it is not an issue on this appeal, it is evident 
from the record that appellant is an earnest and sincere 
pacifist (App. 3) and that the only question which dis¬ 
turbed the reviewing agencies was whether or not he was 
a conscientious objector within the meaning of the Act 
which requires conscientious objections to be based upon 
“religious training and belief.” If appellant had followed 
the procedure of Randolph Phillips 8 who sought and ob¬ 
tained release on habeas corpus, there can be no question 
that he would have been held to have met the test of 
being a conscientious objector within the meaning of the 
Act, for the religious and philosophical beliefs of the two 
men are strikingly similar. 

But on the merits of this appeal, as it is now presented 
to this court, an important and fundamental principle of 
constitutional law is presented for decision. The liberties 
of a citizen are not lightly to be disregarded, even when 
such liberties are necessarily restrained by the nation’s 
war to preserve them from outside aggression. While we 
struggle to preserve the validity and integrity of our Con¬ 
stitution, the courts must not permit, in the process, the 
destruction of those very constitutional safeguards for 


8 U. S. ex rcl. Phillips v. Downer, 135 Fed. 2d 251 (2nd Cir., decided 
May 7,1943). 
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which we fight. The Fifth Amendment is a fundamental 
part of our Bill of Rights. Due process of law is guar¬ 
anteed to every citizen. It is submitted that to uphold 
this conviction would be to deny such due process of law 
to Willis E. Giese. 

Respectfully submitted, 

N 

Edmund D. Campbell, 
Attorney for Appellant. 

Douglas, Obear & Campbell, 

Of Counsel. 
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APPENDIX. 

Statutes and Regulations Involved. 

Extracts from Selective Training and Service Act of 
1940 (with amendments prior to time of indictment in 
this case): 

Section 5(g). 

“Nothing contained in this Act shall be construed 
to require any person to be subject to combatant train¬ 
ing and service in the land or naval forces of the United 
States who, by reason of religious training and belief, 
is conscientiously opposed to particpation in war in 
any form. Any such person claiming such exemption 
from combatant training and service because of such 
conscientious objections whose claim is sustained by 
the local board shall, if he is inducted into the land 
or naval forces under this Act, be assigned to non- 
combatant service as defined by the President, or shall, 
if he is found to be conscientiously opposed to par¬ 
ticipation in such noncombatant service, in lieu of such 
induction, be assigned to work of national importance 
under civilian direction. Any such person claiming 
such exemption from combatant training and service 
because of such conscientious objections shall, if such 
claim is not sustained by the local board, be entitled 
to an appeal to the appropriate appeal board provided 
for in section 10(a) (2) # * *. Upon the filing 

of such appeal with the appeal board, the appeal board 
shall forthwith refer the matter to the Department of 
Justice for inquiry and hearing by the Department or 
the proper agency thereof. After appropriate inquiry 
by such agency, a hearing shall be held by the Depart¬ 
ment of Justice with respect to the character and good 
faith of the objections of the person concerned, and 
such person shall be notified of the time and place of 
such hearing. The Department shall, after such hear¬ 
ing, if the objections are found to be sustained, recom¬ 
mend to the Appeal Board (1) that if the objector is 
inducted into the land or naval forces under this Act, 
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he shall be assigned to noncombatant service as defined 
by the President, or (2) that if the objector is found 
to be conscientiously opposed to participation in such 
noncombatant service, he shall in lieu of such induction 
be assigned to work of national importance under 
civilian direction. If after such hearing the Depart¬ 
ment finds that his objections are not sustained, it shall 
recommend to the appeal board that such objections 
be not sustained. The appeal board shall give consid¬ 
eration to but shall not be found to follow the recom¬ 
mendation of the Department of Justice together with 
the record on appeal from the local board in making 
its decision. Each person whose claim for exemption 
from combatant training and service because of con¬ 
scientious objections is sustained shall be listed by the 
local board on a register of conscientious objectors.” 

Section 10(a). 

‘ ‘ The President is authorized- 

“ (1) to prescribe the necessary rules and regulations 
to carry out the provisions of this Act; 

“(2) to create and establish a Selective Service Sys¬ 
tem, and shall provide for the classification of regis¬ 
trants and of persons who volunteer for induction 
under this Act on the basis of availability for training 
and service, and shall establish within the Selective 
Service System civilian local boards and such other 
civilian agencies, including appeal boards and agencies 
of appeal, as may be necessary to carry out the provi¬ 
sions of this Act. There shall be created one or more 
local boards in each county or political subdivision cor¬ 
responding thereto of each State, Territory, and the 
District of Columbia. Each local board shall consist 
of three or more members to be appointed by the Presi¬ 
dent, from recommendations made by the respective 
Governors or comparable executive officials. No mem¬ 
ber of any such local board shall be a member of the 
land or naval forces of the United States, but each mem¬ 
ber of any such local board shall be a civilian who is a 
citizen of the United States residing in the county or 
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political subdivision corresponding thereto in which 
such local board has jurisdiction under rules and regu¬ 
lations prescribed by the President. Such local boards, 
under rules and regulations prescribed by the Presi¬ 
dent, shall have power within their respective juris¬ 
dictions to hear and determine, subject to the right of 
appeal to the appeal boards herein authorized, all 
questions or claims with respect to inclusion for, or 
exemption or deferment from, training and service 
under this Act of all individuals within the jurisdiction 
of such local boards. The decisions of such local boards 
shall be final except where an appeal is authorized 
in accordance with such rules and regulations as the 
President may prescribe. Appeal boards and agencies 
of appeal within the Selective Service System shall be 
composed of civilians who are citizens of the United 
States. No person who is an officer, member, agent, 
or employee of the Selective Service System, or of any 
such local or appeal board or other agency, shall be 
excepted from registration, or deferred from training 
and service, as provided for in this Act, by reason of 
his status as such officer, member, agent, or employee; 

“(3) to appoint by and with the advice and consent 
of the Senate, and fix the compensation at a rate not in 
excess of $10,000 per annum, of a Director of Selective 
Service who shall be directly responsible to him and to 
appoint and fix the compensation of such other officers, 
agents, and employees as he may deem necessary to 
carry out the provisions of this Act: Provided, That 
any officer on the active or retired list of the Army, 
Navy, Marine Corps, or Coast Guard, or of any reserve 
component thereof or any officer or employee of any 
department or agency of the United States who may be 
assigned or detailed to any office or position to carry 
out the provisions of this Act (except to offices or posi¬ 
tions on local boards, appeal boards, or agencies of 
appeal established or created pursuant to section 10(a) 
(2) * * # ) may serve in and perform the functions 

of such office or position without loss of or prejudice 
to his status as such officer in the Army, Navy, Marine 
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Corps, or Coast Guard or reserve component thereof, 
or as such officer or employee in any department or 
agency of the United States: Provided further, That 
any person so appointed, assigned or detailed to a posi¬ 
tion the compensation in respect of which is at a rate 
in excess of $5,000 per annum shall be appointed, as¬ 
signed or detailed by and with the advice and consent 
of the Senate: Provided further, That the President 
may appoint necessary clerical and stenographic 
employees for local boards and fix their com¬ 
pensation without regard to the Classification Act of 
1923 # * *, as amended, and without regard to the 

provisions of civil-service laws. 

“ (4) to utilize the services of any or all departments 
and any and all officers or agents of the United States 
and to accept the services of all officers and agents of 
the several States, Territories, and the District of Co¬ 
lumbia and subdivisions thereof in the execution of this 
Act.” 

Section 10(b). 

“The President is further authorized, under such 
rules and regulations as he may prescribe, to delegate 
and provide for the delegation of any authority vested 
in him under this Act to such officers, agents, or persons 
as he may designate or appoint for such purpose or as 
may be designated or appointed for such purpose pur¬ 
suant to such rules and regulations as he may pre¬ 
scribe. ” 

Executive Order No. 9279 
Dec. 5, 1942, 7 F. R. 10177 

Functions of Selective Service System Transferred to War 

Manpower Commission 

In order to promote the most effective mobilization and 
utilization of the national manpower and to eliminate so 
far as possible waste of manpower due to disruptive recruit¬ 
ment and undue migration of workers, and by virtue of the 
authority vested in me by the Constitution and Statutes, 
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including the First War Powers Act, 1941 (sections 601-622 
of this Appendix), and the Selective Training and Service 
Act of 1940 (sections 301-318 of this Appendix), as amended, 
as President of the United States and as Commander in 
Chief of the Army and the Navy, it is hereby ordered as 
follows: 

1. The War Manpower Commission (established by 
Section 1 of Executive Order No. 9139, dated April 18, 
1942) shall consist of a Chairman appointed by the 
President and one representative, designated subject 
to the approval of the Chairman, of each of the follow¬ 
ing departments and agencies: The Department of 
War, the Department of the Navy, the Department 
of Agriculture, the Department of Labor, the Federal 
Security Agency, the War Production Board, the 
United States Civil Service Commission, the National 
Housing Agency, and such other executive departments 
and agencies as the President shall determine; and a 
joint representative of the War Shipping Administra¬ 
tion and the Office of Defense Transportation, desig¬ 
nated by the Chairman of the War Manpower Com¬ 
mission (hereinafter referred to as the Chairman). 

2. (a) The Selective Service System created and es¬ 
tablished for the purpose of carrying out the provi¬ 
sions of the Selective Training and Service Act of 1940, 
as amended, and all of its functions, powers, duties, 
personnel (including the Director of Selective Service), 
records, property and funds (including all unexpended 
balances of appropriations, allocations, or other funds, 
available for the administration of said Act, as 
amended) are transferred to the War Manpower Com¬ 
mission in the Office for Emergency Management of the 
Executive Office of the President, and shall be adminis¬ 
tered under the supervision and direction of the Chair¬ 
man. The local boards and appeal boards of the Se¬ 
lective Service System shall, subject to the supervision 
and direction of the Chairman, continue to exercise 
the functions, powers, and duties vested in them by the 
Selective Training and Service Act of 1940, as amended. 

(b) The functions, powers, and duties of the Director 
of Selective Service, including authority delegated to 
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him by the President under the provisions of the Se¬ 
lective Training and Service Act of 1940, as amended, 
are transferred to the Chairman and may be exercised 
through the Director of Selective Service and such 
other officers, agents, and persons and in such manner 
as the Chairman may determine. 

(c) The Chief of Finance, United States Army, shall 
act as the fiscal, disbursing, and accounting agent of 
the Chairman in carrying out the provisions of the 
Selective Training and Service Act of 1940, as amended, 

3. The Secretary of War and the Secretary of the 
Navy shall, after consultation with the Chairman, de¬ 
termine the number of men required to be selected 
each month in order to fulfill the total respective re¬ 
quirements of the Army and Navy as approved by the 
President. The Chairman shall furnish the required 
number of men through the Selective Service System. 

4. After the effective date of this Order, no male 
person who has attained the eighteenth anniversary 
and has not attained the thirtv-eighth anniversarv of 
the day of his birth shall be inducted into the enlisted 
personnel of the armed forces (including reserve com¬ 
ponents), except, under provisions of the Selective 
Training and Service Act of 1940, as amended; but 
any such person who has, on or before the effective 
date of this Order, submitted a bona fide application 
for voluntary enlistment mav be enlisted within ten 

m *> 

days after said date. 

5. Insofar as the effective prosecution of the war 
requires it, the Chairman shall take all lawful and ap¬ 
propriate steps to assure that (a) all hiring, rehiring, 
solicitation, and recruitment of workers in or for work 
in any establishment, plant, facility, occupation, or area 
designated by the Chairman as subject to the provi¬ 
sions of this section shall be conducted solely through 
the United States Employment Service or in accord¬ 
ance with such arrangements as the Chairman may ap¬ 
prove; and (b) no employer shall retain in his employ 
any worker whose services are more urgently needed 
in any establishment, plant, facility, occupation, or area, 
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designated as more essential by the Chairman pursuant 
to this section. 

C. The Secretary of War and the Secretary of the 
Navy shall take such steps as may be necessary to as¬ 
sure that all training programs for the armed forces 
(including their reserve components) and the Women’s 
Army Auxiliary Corps, which are carried on in non- 
Federal educational institutions, conform with such 
policies or regulations as the Chairman, after consulta¬ 
tion with the Secretary of War and the Secretary of 
tiie Navy, prescribes as necessary to insure the effici¬ 
ent utilization of the Nation’s educational facilities 
and personnel for the effective prosecution of the war. 

7. The Chairman shall (a) issue such policies, rules, 
regulations, and general or special orders as he deems 
necessary to carry out the provisions of this Order, 
(b) to take steps to prevent and relieve gross inequities 
or undue hardships arising from the exercise of the 
provisions of Section 5 of this Order insofar as he 
finds so doing will not interfere with the effective 
prosecution of the war, and (c) establish such proce¬ 
dures (including appeals) as are necessary to assure 
a hearing to any person claiming that any action, taken 
by any local or regional agent or agency of the War 
Manpower Commission pursuant to Section 5 of this 
Order and said Executive Order No. 9139, is unfair or 
unreasonable as applied to him. 

8. (a) The Chairman may perform the functions and 
duties and exercise the powers, authority, and discre¬ 
tion conferred upon him by. this Order or any other 
Order of the President through such officers, agents, 
and persons and in such manner as he shall determine. 

(b) The Chairman may avail himself of the services 
and facilities of such Executive departments and agen¬ 
cies as he determines may be of assistance in carrying 
out the provisions of this Order. He may accept the 
services and facilities of State and local agencies. 

9. Subject to appeal to the President or to such agent 
or agency as the President may designate, each Execu- 
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live department and agency shall so utilize its facili¬ 
ties, services and personnel and take such action, under 
authority vested in it by law, as the Chairman, after 
consultation with such department or agency, deter¬ 
mines necessary to promote compliance with the pro¬ 
visions of this Order or of policies, directives, or regu¬ 
lations prescribed under said Executive Order Xo. 9139. 

10. The Chairman shall appoint a Management- 
Labor Policy Committee to be selected from the fields 
of labor, agriculture, and industrial management, and 
shall consult with the members thereof in carrying out 
his responsibilities. The Chairman may appoint such 
other advisory committees composed of representa¬ 
tives of governmental or private groups or both as he 
deems appropriate. 

11. The Chairman shall be ex officio an additional 
member of the Economic Stabilization Board estab¬ 
lished by Executive Order Xo. 9250, dated October 3, 
1942. 

12. All prior Executive Orders, insofar as they are 

in conflict herewith, are amended aceordinglv. All 

prior regulations, rulings, and other directives relating 

to the Selective Service System shall remain in effect, 

except insofar as they are in conflict with this Order 

or are hereafter amended by regulations, rulings, or 

other directives issued bv or under the direction of the 

* 

Chairman. 

13. This Order shall take effect immediately and 
shall continue in force and effect until the termination 
of Title I of the First War Powers Act, 1941 (sections 
601-605 of this Appendix). 

Ad mhristrative Order No. 26, War Manpower Cow mission 

Dec. 5, 1042, 7 F. R. 10512 

Bureau of Selective Service 

There is hereby established in the War Manpower 
Commission a Bureau of Selective Service which shall 
include the Selective Service System created and 
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established for the purpose of carrying out the pro¬ 
visions of the Selective Training and Service Act of 
1940, as amended (sections 301-318 of this Appendix), 
and transferred to the War Manpower Commission by 
Executive Order No. 9279 dated December 5, 1942. 
The Director of Selective Service shall act as the Chief 
of the Bureau of Selective Service, subject to the di¬ 
rection and supervision of the Executive Director. 

Subject to the direction and supervision of the 
Executive Director, the Chief of the Bureau of Selective 
Service, acting under the title of Director of Selective 
Service, shall perform the functions, powers, and duties 
held by the Director of Selective Service, prior to 
Executive Order No. 9279, including authority dele¬ 
gated to him by the President under the provisions of 
the Selective Training and Service Act of 1940, as 
amended (Sections 301-318 of this Appendix), all of 
which authority, functions, powers and duties were 
transferred to the Chairman of the War Manpower 
Commission by Executive Order No. 9279. 

All delegations of any functions, powers and duties 
of the Director of Selective Service heretofore made 
by him to officers, agents and persons of the Selective 
Service System are ratified and confirmed, and such 
officers, agents and persons shall exercise the functions, 
powers and duties exercised by them on December 5, 
1942, subject to the order of tiie Chief of the Bureau 
of Selective Service. 

The Chief of the Bureau of Selective Service is au¬ 
thorized to delegate anv authority granted to him under 
this Order. 

All existing rules, regulations, rulings, orders and 
procedures promulgated and established by the Director 
of Selective Service are hereby contained in full force 
and effect until modified, amended or rescinded bv 
appropriate action. 

A local draft board is an “executive” or “adminis¬ 
trative body”, as respects right to review its decisions 
bv certiorari. Drumlieller v. Berks Countv, Local 
Board No. 1 of Selective Service Svstem, D. C. Pa. 
1942, 43 F. Supp. 881, affirmed, 1942, 130 F. 2d 610. 
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Regulations under Selective Training and Service Act. 

Section 628.1. 

Who may appeal to the President from any determina¬ 
tion of a board of appeal: 

(a) When either the State Director of Selective Service 
or the Director of Selective Service deems it to be in the na¬ 
tional interest or necessary to avoid any injustice, he may 
appeal to the President from any determination of a board 
of appeal. He may take such an appeal at any time. 

Section 628.2. 

Appeal to the President: 

The registrant or any person who claims to be a depend¬ 
ent of the registrant or any person who has filed written in¬ 
formation as to the occupational status of the registrant, 
at anv time with 10 davs after the mailing bv the local 
board of the Notice of Classification (Form 57), notifying 
the registrant that the local board classification has been 
affirmed or changed, may appeal to the President provided 
the registrant was classified by the board of appeal in either 
Class 1-A, Class 1-A-O, or Class IV-E and one or more mem¬ 
bers of the board of appeal dissented from such classifica¬ 
tion. 

Section 628.4. 

Procedure on appeal to the President: 

(a) When an appeal to the President is taken, the local 
board shall (1) notify the registrant that such an appeal has 
been taken, unless he is the person who took the appeal; 

(2) if the registrant’s file is in its possession, forward the 
entire file to the State Director of Selective Service; and 

(3) enter on the Classification Record (Form 100) the date 
the file is forwarded or the date it receives notice that an 
appeal has been taken. The local board shall not place in 
the file any statement or expression of opinion concerning 
the information in the registrant’s file or the reasons for its 
decision. 

(b) When an appeal to the President is taken, the State 
Director of Selective Service shall check the file which is in 


liis possession or which is forwarded to him to be sure that 
all procedural requirements have been properly complied 
with and, if lie discovers any procedural defects, return the 
file for correction. If any information has been placed in 
the file which was not considered by the local board in mak¬ 
ing the classification from which the appeal to the President 
is taken, the State Director of Selective Service shall re¬ 
view such information and, if he is of the opinion that such 
information, if true, would justify a different classification 
of the registrant, return the file to the local board with in¬ 
structions to reopen the registrant’s classification and clas¬ 
sify the registrant anew. 

(c) When the State Director of Selective Service has 
complied with the provisions of (b) above, he shall, unless 
the file is returned to the local board, forward the file to 
the Director of Selective Service. 

“628.6 Procedure of local board when appeal to the 
President is returned. When the file of the registrant 
is received by the local board, it shall: (1) If the classi¬ 
fication of the registrant by the board of appeal has 
been affirmed, mail a Notice of Continuance of Classi¬ 
fication (Form 58) to the registrant and to the person 
making the appeal; (2) if the classification of the 
registrant by the board of appeal has been changed 
and the registrant has been placed in a different class, 
mail a Notice of Classification (Form 57) to the regis¬ 
trant and to the person making the appeal; (3) enter 
in the Classification Record (Form 100) the date of 
the mailing of such notices; and (4) if the classification 
of the registrant by the board of appeal has been 
changed, enter the new classification in the Classifica¬ 
tion Record (Form 100) and, with red ink, draw a line 
through the board of appeal classification. 

“628.7 Appeal to the President stays induction. The 
local board shall not issue an order for a registrant 
to report for induction either during the period af¬ 
forded the registrant to take an appeal to the Presi¬ 
dent or during the time such an appeal is pending. 
Any such order to report for induction which has been 
issued shall be ineffective and shall be canceled by the 
local board.” 
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Indictment. 

G. J. No. 27,762. 

Criminal No. 72034. 

Violation Selective Training and Service Act of 1940, as 
amended. 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

April Term, A. D. 1943. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their 
oath, do present: 

That on or before, to wit, the tenth day of March, 1943, 
one Willis E. Giese, was a person subject to the provisions 
of the Selective Training and Service Act of 1940, as 
amended, and the rules and regulations prescribed there¬ 
under; that on, to wit, the twenty-seventh day of February, 
1943, the said Willis E. Giese was ordered to report for 
induction into the armed forces of the United States on 
the tenth day of March, 1943, at the Selective Service Head¬ 
quarters for the District of Columbia, located at 2227 M 
Street, Northwest, a place at and within the District of 
Columbia, under the provisions of the aforesaid act and 
the rules and regulations aforesaid; and it thereby became 
and was the duty of the said Willis E. Giese to present 
himself for induction into the armed forces of the United 
States on the date and at the place aforesaid, and on the 
said tenth day of March, 1943, and at and within the Dis¬ 
trict of Columbia aforesaid, the said Willis E. Giese know¬ 
ingly, wilfully, unlawfully and feloniously did refuse, fail 
and neglect to report for induction into the armed forces 
of the United States; against the form of the statute in 
such case made and provided, and against the peace and 
government of the said United States. 

A True Bill: William D. Ellett, Foreman. 

Edward M. Curran, Attorney of the United States 
in and for the District of Columbia. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Criminal No. 72,034. 

United States 
vs. 

Willis E. Giese. 

Bill of Exceptions. 

Be it remembered that heretofore the Grand Jury of 
the United States in and for the District of Columbia did 
find and return to and before the above entitled court its 
indictment against the defendant Willis E. Giese; and that 
at the April 1943 term of the District Court of the United 
States for the District of Columbia, Criminal Division, the 
said defendant was on the 28th day of May, 1943, then 
and there arraigned in person, his attorney being present, 
and pleaded not guilty to said indictment. 

Thereafter, at the January 1944 Term of said court, and 
on the 7th day of February, 1944, the above entitled cause 
came on for trial before the Honorable David A. Pine, 
one of the judges of said court. John C. Conliff, Jr., 
Assistant United States Attorney, and Lt. Col. F. Cleve¬ 
land Hedrick, Jr., of the United States Army, admitted 
to the bar of said court for the purpose of appearing in 
this cause, appeared as counsel for the United States, and 
Edmund D. Campbell, Esquire, appeared as counsel for 
the defendant. 

The defendant personally and through his counsel in 
writing waived his right to a trial by jury and moved that 
the trial be had by the court and without a jury. Counsel 
for the United States consented to the motion, which was 
granted by the court. 

The United States thereupon proved, by competent tes¬ 
timony, the following: 

The defendant duly registered in the District of Colum¬ 
bia under the Selective Training and Service Act of 1940 
on October 16,1940. He submitted questionnaire pursuant 
to said Act and rules and regulations issued thereunder 
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on February 14, 1941. He was duly classified in classifica¬ 
tion 1A by Local Board No. 2 of the District of Columbia, 
on March 6, 1941. On March 10, 1941, defendant noted 
an appeal from the classification of said Local Board to 
the District of Columbia Appeal Board, and on April 10, 
1941, the defendant filed Form 47 under the Act and regu¬ 
lations, claiming to be a conscientious objector. The Dis¬ 
trict of Columbia Appeal Board, pursuant to the Act and 
regulations thereupon referred the matter to the Depart¬ 
ment of Justice for inquiry and hearing by the Depart¬ 
ment or the proper agency thereof. The Department of 
Justice assigned the matter to E. Barrett Prettyman, 
Esquire, as hearing officer. Said hearing officer, after 
considering the matter, duly filed his report which was 
offered in evidence and which read in part as follows: 

“This is a close case. In fact it is typical of the 
most difficult cases which arise in hearing and deciding 
upon a recommendation in these cases. This regis¬ 
trant is obviously a sincere, active, even aggressive, 
pacifist. He was active in a peace movement at col¬ 
lege many years ago, and joined the War Kesisters 
League, according to the record, in 1934, and was writ¬ 
ing pacifist’s editorials in 1934 and 1935. But there 
is nothing to indicate that this attitude arose because 
of any religious training or belief on his part. 

“He attended Sunday School and belonged to the 
Christian Endeavor Society when he was young but 
has taken no interest in any religious affairs since his 
youth, although he is now 35 years old. Also he shows 
that he wrote a Christmas editorial, emphasizing the 
relationship between the Christian doctrines and 
pacifism. But these are normal activities of any school 
boy or college man, and standing alone, without any 
active interest shown in later life, certainly do not 
indicate a religious conviction or belief which would 
compel a man to take the drastic and important step 
of refusing to submit to military service. Throughout 
the file is the constant plea that the registrant be de¬ 
ferred because of his employment and also is the re¬ 
peated statement of his revulsion at the idea of person- 
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ally killing a human being. The registrant is intelli¬ 
gent, and at no point stressed the religious phase of 
his conviction. 

“This hearing officer frankly does not believe that 
Congress intended to exempt a conscientious objector 
unless the objection was based upon religious training 
and belief. He does not believe that Congress intended 
to exempt an objector no matter how sincere or con¬ 
scientious unless the objection arose from religious 
training and belief. This Officer also has a feeling 
that a claimant for exemption has not shown that his 
conviction is based upon religious training and belief 
by merely showing that as a boy he went to Sunday 
School and that as a college student he wrote a Christ¬ 
mas editorial on peace. Thus, laying the question, as 
he sees it, frankly before the Department of Justice 
and the Appeals Board, this Hearing Officer recom¬ 
mends against the allowance of the exemption. ’ ’ 

Thereafter the Department of Justice recommended to 
the District of Columbia Appeal Board that the defendant 
be continued in classification 1A. On November 5,1942, the 
Appeal Board of the District of Columbia continued the 
defendant’s classification as 1A by a unanimous decision, 
of which action the defendant was duly notified. There¬ 
after the defendant requested William E. Leahy, Esquire, 
State Director of Selective Service for the District of 
Columbia, to take an appeal to the President from the ac¬ 
tion of the District of Columbia Appeal Board, pursuant to 
regulations issued under the Act, and said William E. 
Leahy, pursuant to said request, did take an appeal to the 
President from the determination of the defendant’s classi¬ 
fication by the District of Columbia Appeal Board. 

The United States thereupon offered in evidence the fol¬ 
lowing, purporting to be the decision of the President on the 
above mentioned appeal to the President, which was ren¬ 
dered February 24, 1943: 

“Appeal No. 17449 

Appeal to the President of the United States 

Under the Provisions of the Selective Service Regu¬ 
lations District of Columbia, Board of Appeal No. 1, 
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Local Board No. 2, District of Columbia. Registrant: 
Willis Erie Giese. Order No. 398. Classification on 
Appeal to the President: Class 1-A. 

This, the 19th day of February 1943. 

By Authority of the President. (S.) Lewis B. 

Hershey, Director.** 

Counsel for the defendant objected to the admission of 
said paper in evidence on the ground that it showed on its 
face that it was not a proper classification under a Presi¬ 
dential appeal within the meaning of the Selective Service 
Act. The court reserved decision on the objection but over¬ 
ruled the same at the conclusion of the evidence of the 
United States to which ruling the defendant duly excepted. 

The United States thereupon proved, by competent testi¬ 
mony, that the defendant, on February 24, 1943, was duly 
notified of the above mentioned decision on the appeal to 
the President, and on February 25, 1943, he was duly noti¬ 
fied by Draft Board No. 2 to report for induction on March 
10, 1943. The defendant failed and refused to report for 
induction on March 10, 1943, or at any time thereafter. 

Thereupon the defendant, to maintain the issues on his 
part joined, called as a witness General Lewis B. Hershey, 
who had been duly subpoenaed, but who was unavoidably 
unable to be present in court on the day for trial. It was 
then stipulated by and between counsel for the Government 
and counsel for the defendant that the following might be 
received as the substance of the testimony which said 
Lewis B. Hershey would give, if present, subject to the 
Government’s objections as to the relevancy of said tcsti- 
monv. 

“I am Director of Selective Service and was Director 
of Selective Service during the time involved in this 
appeal. I am and was at that time an officer of the 
United States Army on active duty, assigned to the 
Selective Service System, and as such detached from 
duty in the War Department. The entire file in the 
appeal to the President of Willis E. Giese, Order No. 
398, Local Board No. 2, District of Columbia, taken by 
the State Director of Selective Service for the District 
of Columbia, from the 1-A classification of Board of 
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Appeals No. 1, District of Columbia, was forwarded to 
the Director of Selective Service as required by Sec¬ 
tion 628.4 (c), Selective Service Regulations. The en¬ 
tire file was reviewed by six members of my staff who 
are assigned to a Board of Review established within 
the Selective Service System, known as the Planning 
Council, to consider Presidential appeals and make 
recommendations to me concerning them. These men 
made recommendations to me concerning the disposi¬ 
tion of this appeal. Five of these men are members 
of the Officers Reserve Corps of the Army of the United 
States. The other is an officer in the United States 
Naval Reserve. All of these men had been ordered to 
active duty, but had been assigned to the Selective 
Service System, a civilian agency functioning under 
the Chairman of the War Manpower Commission, as 
authorized under Section 10 (a) (3) of the Selective 
Training and Service Act of 1940 as amended. The 
entire file, together with the recommendations of these 
men, was forwarded to me. On February 19, 1943, 
after considering the entire file and above-mentioned 
recommendations, and acting by authority of the Presi¬ 
dent and as Director of Selective Service, I signed the 
decision and appeal to the President, No. 17449, re¬ 
taining Willis E. Giese in Class 1-A. The practice of 
writing explanatory decisions on appeals to the Presi¬ 
dent has not been followed since September, 1942. 
Therefore, no such explanatory decision was written 
in this case. ’ ’ 

The court overruled the objection of the Government 
and admitted the testimony. 

Thereupon the defendant rested. 

The foregoing evidence on the part of the United States 
and on the part of the defendant was all of the evidence 
offered or given in the proceeding which is necessary to 
present questions of law involved in the rulings of the 
court, to which exceptions have been reserved in this 
proceeding. 

Thereupon the defendant by his counsel moved the court 
to make a finding of not guilty upon the ground that the 
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United States bad failed to prove that the defendant had 
violated any lawful order to report for induction, in that 
the procedural steps necessary as a condition precedent to 
a lawful order to report for induction had not been fol¬ 
lowed and completed; that the evidence showed that de¬ 
fendant was classified as 1A (on which classification the 
order to report for induction was made) by an agency of 
appeal not composed of civilians, but of military officials in 
violation of the Selective Training and Service Act, as 
amended, and hence that defendant had never been classified 
on his appeal to the President or ordered to report for 
induction according to law. The motion of the defendant 
was denied by the court, to wdiich ruling defendant by his 
counsel then and there excepted. In denying motion of the 
defendant the court orally expressed its opinion as follows: 

“As I read the Falbo case (Falbo v. United States, 
88 L. Ed. 248, decided Jan. 3,1944) I am of the opinion 
that under the law announced therein, this defendant 
cannot raise the question of alleged invalidity of the 
decision of the President acting through General 
Hershev as a defense to this indictment. But assum¬ 
ing, arguendo, that I am wrong about that, I am also 
of the opinion that the President was under no neces¬ 
sity to act through civilians when an appeal was taken 
to him. 

“I think the provision of the statute which requires 
that the President appoint civilians to agencies of ap¬ 
peal refers to those agencies of appeal which arc set up 
for receiving and considering and deciding appeals, 
and not to any officers, be they civilians or persons in 
the military or naval establishment, who are called 
upon by the President to assist him in the performance 
of his dutv. 

“I think a cogent argument on that point can be 
made when you consider that there is no express pro¬ 
vision in this statute for an appeal to the President. 

“Under these circumstances, Mr. Campbell, I deny 
your motion”. 

Thereupon the court found the defendant guilty as 
charged. 
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Thereupon on the 25th day of February, 1944, the court 
rendered its sentence and judgment upon said finding, 
which sentence and judgment is as follows: 

“That the defendant serve from three months to three 
years in a penitentiary.’’ 

And now in furtherance of justice and that right may 
be done the defendant Willis E. Giese tenders and presents 
the foregoing as his Bill of Exceptions in this cause, and 
prays that the same may be settled and allowed and signed 
and sealed by the court, and made a part of the record, and 
the same is accordingly done, now for then, this 3d day of 
March, 1944. 

David A. Pine, 

Justice. 

We consent to the foregoing bill of exceptions. 

Edward M. Curran, 

United States Attorney, JCC.; 

Edmund D. Campbell, 

Attorney for Defendant. 

Assignment of Errors. 

The appellant Willis E. Giese assigns the following er¬ 
rors in the above entitled cause: 

1. The court erred in admitting in evidence Exhibit 
#3 offered by the United States. 

2. The court erred in overruling the motion of the 
defendant for a finding of not guilty. 

3. The court erred in finding the defendant guilty 
under the evidence. 

Edmund D. Campbell, 

Southern Building, 
Washington, D. C., 
Attorney for Willis E. Giese, 

Appellant. 
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Willis E. Giese, appellant 


United States of America, appellee 


APPEAL FROM TEE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


The Statement of the Case in the brief for appellee is correct 
and this counterstatement is made only for convenience. 

The appellant was convicted of a criminal violation of the 
Selective Training and Service Act of 1940 (50 U. S. C. Secs. 
301-318), in failing to report for induction into the armed 
forces as required by an order of his local board. The reason 
for refusing to appear for induction was that he claimed to 
be a conscientious objector. The questions raised by this 
appeal are (1) whether, notwithstanding Falbo v. United 
States, 320 U. S. 209, 88 L. ed. 248, decided January 3, 1944, 
appellant could raise as a defense in his trial that the body 
which passed on his appeal to the President was unlawfully 
constituted, and (2) if so, whether the officer or board passing 
on appeals to the President as provided in the regulations must 
be of civilian composition rather than military. 





Appellant registered as required by the Act. At the first 
opportunity he made claim for exemption on the ground that 
he was a conscientious objector. Through the proper chan¬ 
nels his claim was considered by E. Barrett Prettyman, Esq., 
an attorney of eminent professional and personal reputation, 
who found that, while the appellant did sincerely entertain and 
had for some years entertained conscientious scruples against 
participation in war, it was not “by reason of religious training 
and belief’ as required by the Act (Sec. 5 (g)) and recom¬ 
mended against allowance of the exemption. The Appeal 
Board of the District of Columbia disallowed *he claim and 
the appellant requested the State Director of Selective Service 
for the District of Columbia to take an appeal to the President, 
and the Director, William E. Leahy, Esquire, did so. This 
appeal was referred by the Director of Selective Service to a 
board of six men. The Director and the members of said board 
were all military and naval officers. On the recommendation 
of the board, the Director of Selective Service denied the appeal 
and continued the appellation in classification 1-A. This was 
on February 19, 1943. Within a month the appellant was 
ordered to report and refused to comply. 

STATUTES INVOLVED 

For pertinent parts of the statute and regulations, see Ap¬ 
pellant’s Appendix, pp. 21-32. 

SUMABY OF ARGUMENT 

1. Falbo v. United States is controlling. It says that Con¬ 
gress did not have to provide and did not provide for a judicial 
interruption of the continuous process of selection, beginning 
with registration and ending with induction, and that one who 
refuses to report for induction may not set up as a defense at his 
trial any asserted lack of compliance with the law and regula¬ 
tions. On reason the present case is not to be distinguished. 
Appellant endeavors to do so by arguing that part of the 
machinery which passed on his case was a nullity; but if that 
argument were valid, then judicial intervention has been pro¬ 
vided to interrupt what the Supreme Court calls a continuous 
process. 


* 

The Presidential appeal body was properly constituted. Hie 
requirement that certain bodies within the Selective Service 
System be made up of civilians does not expressly refer to ap¬ 
peals to the President. The provision for civilians is in the Act 
itself, and the Act itself does not provide for appeals to the 
President. Neither did the regulation providing for appeals to 
the President require that they be decided by civilians. The 
present Act was apparently drafted from the Draft Act of 1917 
(50 U. S. C. War Appendix, Sec. 204) which required that the 
local boards and boards of appeal be made up of civilians, but 
did not require like composition for appeals to the President, 
which were also provided for in the Act. When Congress ad¬ 
vanced General Hershey in rank, they knew that he, as Director 
of Selective Service, had acted on appeals to the President, and 
when on December 3, 1943, Congress amended the Selective 
Training and Service Act so as to make it plain beyond argu¬ 
ment that appeals to the President need not be decided by 
civilians it referred to this amendment as a “clarification.” 

ARGUMENT 

Falbo v. United States, 320 U. S. 209, 88 L. ed. 248 (No. 73 
decided January 3, 1944), is controlling here. In that case, 
Falbo was classified by his local board as a conscientious objector 
and ordered to report for noncombatant service. He refused 
to do so and was indicted on the same charge as the appellant 
here. At his trial on the indictment, the defendant claimed 
that he was justified in refusing to report as ordered by the local 
board because he was a duly ordained minister of religion and 
exempt from service under the Act, and that the board, in classi¬ 
fying him, had acted unfairly, arbitrarily and capriciously 
(Falbo record No. 73, Supreme Court of the United States, pp. 
3-4,8). The District Court refused to entertain these defenses, 
stating that the classification was for the board to decide, and 
instructed the jury that if it found from the facts that Falbo 
failed to report as ordered, then the verdict should be guilty. 
From his conviction and sentence, Falbo took an appeal to the 
Circuit Court of Appeals, which affirmed (135 F. (2d) 464). 
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On certiorari the case was considered by the Supreme Court of 
the United States and the action of the District and Appellate 
Courts was sustained. The court held in effect that the Selec¬ 
tive Service Act set up a continuous scheme of selection termi¬ 
nating in military service or in civilian public service; and that 
until that stage had been reached, no judicial review is available 
to the registrant. Said the court: 


Even if there were, as the petitioner argues, a con¬ 
stitutional requirement that judicial review must be 
available to test the validity of the decision of the local 
board, it is certain that Congress was not required to 
provide for judicial intervention before final acceptance 
of an individual for national service. The narrow ques¬ 
tion, therefore presented by this case is whether Con¬ 
gress has authorized judicial review of the propriety of 
a board’s classification in a criminal prosecution for 
wilful violation of an order directing a registrant to 
report for the last step in the selective process. 


Appellant attempts to distinguish this case by saying that 
in the Falbo case the procedural steps were followed, while 
in the instant case they were not.. In that connection, appel¬ 
lant lays stress on the word “propriety” of the board’s classi¬ 
fication as though to suggest that the Falbo decision is limited 
to a case where the local board, properly constituted, makes 
an erroneous classification. 

But the Falbo decision is broader than that. It says that 
Congress did not provide for and did not have to provide for 
any judicial interruption of the continuous process which it 
set up for the speedy induction of men to defend us in time 
of War. A local board, however well constituted, which acts 
unfairly, arbitrarily, and capriciously, is about as close to a 
nullity in fact and in law as is an appeal agency which is not 
properly constituted. If a criminal trial can be interrupted 
under circumstances such as here, then the “judicial inter¬ 
vention” which the Supreme Court declared in the Falbo case 
Congress did not have to provide and did not provide is never¬ 
theless available to a defendant who can contrive to phrase 
his defense as an attack on the validity of the body which classi¬ 
fied him rather than on the validity of the classification itself. 


It need hardly be mentioned that the Fcdbo case does not say 
that a person deprived of his rights in the application to him of 
the Selective Training and Service Act of 1940 is without 
remedy at any time by judicial review. It simply says that 
he may not get this review prior to induction, as to do so 
would interrupt by protracted litigation a continuous scheme 
designed to supply our forces speedily with manpower, in 
time of war. Once that process has gone to its completion and 
the registrant is unducted, he may then by habeas corpus test 
the legality of his detention by the military authorities ( United 
States v. Bowles , 131 F. (2d) 818 (C. C. A. 3); United States 
v. Grieme, 128 F. (2d) 811 (C. C. A. 3); Fletcher v. United 
States, 129 F. (2d) 262 (C. C. A. 5); United States v. Kauten, 
133 F. (2d) 703 (C. C. A. 2); United States v. Mroz, 136 F. (2d) 
221 (C. C. A. 7)). There seems no apparent reason why a 
person unlawfully forced to do noncombatant work under the 
Act should not also have the writ available to him, Justice 
Murphy’s dissent in the Falbo case notwithstanding. 

Finally, if a man charged with a violation of the Act can set 
up at his trial all the questions that were raised before his local 
board, he would thus get a review of those questions in a pro¬ 
ceeding where all reasonable doubt about faictual matters 
would have to be resolved in his favor; and since nothing but 
the threat of imprisonment (if that) can compel some individ¬ 
uals to obedience to the Act, the effect would be to render such 
individuals immune from the operation of the Act unless their 
fitness for military service could be proved beyond a reasonable 
doubt. 

II 

The Presidential appeal body was properly constituted. 

The appellant argues that the body which considered and 
denied his appeal to the President was illegal in that it was 
composed of members of the military service instead of civilians 
as he says the law requires. 

The specification that certain bodies empowered to make de¬ 
cisions in matters relating to Selective Service be of civilian 
composition is contained in the Act itself. (In this discussion, 
unless otherwise noted, the word “Act” means the Selective 




Training and Service Act of 1940, as it existed at and prior to 
the order of induction of the appellant and before it was 
amended by the Act of December 3,1943.) 

The Act authorized the President to establish within the 
Selective Service System “civilian local boards and such other 
civilian agencies, including appeal boards and agencies of ap¬ 
peal, as may be necessary to cany- out the provisions of this 
Act * * # Appeal boards and agencies of appeal within 
the Selective Service System shall be composed of civilians who 
are citizens of the United States * * *. In Section 10 (a) 
(3) provision is made for the preservation of the status of 
members of the military and naval service “who may be as¬ 
signed or detailed to any office or position to carry out the pro¬ 
visions of this Act (except to offices or positions on local boards, 
appeal boards, or agencies of appeal, established or created 
pursuant to Section 10 (a) (2).” From this wording it is 
argued that, while the Act itself did not provide for appeals 
to the President, when the President did make provision for 
such appeals, the agencies to handle them thereby became 
“agencies of appeal” and came under the specifications of the 
Act for civilian composition. But the Act itself need not have 
contemplated such appeals at all. The local boards and boards 
of appeal and the “agencies of appeal,” such as Mr. Prettyman 
in this case, have always been of civilian composition. Thus, in 
application, the present military selection law exactly dupli¬ 
cates that of World War No. 1, in which the local boards and 
boards of appeal were of civilian composition, while appeals to 
the President did not have to be decided by civilians, and in fact 
were not (General Crowder, Provost Marshal General, decided 
appeals to the President under the old Act). There is nothing 
in the legislative history to indicate that Congress intended to 
expand the civilian influence any broader than it had been dur¬ 
ing our earlier war experience. 

When the draft of the present Act was submitted, it omitted 
for some reason to provide for civilian composition of the local 
boards and boards of appeal. Senator White proposed an 
amendment so as to make this provision, and his remarks in sub¬ 
mitting it would seem to indicate that all that he had in mind 
was to duplicate the provisions of the Draft Act of 1917 in that 






particular (86 Congressional Record 10927). When the appel¬ 
lant requested Mr. Leahy to appeal his case to the President, he 
could have known and maybe did know that such appeals were 
and had been for some time decided by the Director of Selective 
Service, a military man. General Hershey was appointed Di¬ 
rector of Selective Service on September 30,1940 (War Depart¬ 
ment Special Order 231). He was then a lieutenant colonel. 
Less than two months later he was promoted to brigadier 
general and this promotion was confirmed by the Senate, which 
must have known that he had been deciding appeals to the 
President since his selection (86 Congressional Record 13626}. 
On April 16, 1942 after he had been administering the Act in 
that respect, among others for eighteen mg|£hs, he was pro¬ 
moted to a temporary rank of major generaT, which promotion 
the Senate confirmed (88 Congressional Record 3498). From 
these facts, it would appear that the Senate did*not believe that 
the'Selective Training and Service Act of 1940 required that 
appeals to the President be decided by civilians. When on 
December 3, 1943, the Congress amended the Act so as to 
eliminate in the provisions for civilian boards any possible in¬ 
terpretation that they applied to Presidential appeals, the 
Military Affairs Committee of the United States House of 
Representatives referred to such changed language as “clari¬ 
fication” (Report N.o. 787, H. R. 78th Congress, First Session). 1 
Appellant calls this language “disingenuous,” but it is not harsh 
judgment to say that the House of Representatives was better 
qualified to interpret the legislative mind regarding an act 
which went through its body within the past three years. 

When it is considered that the Act itself does not provide for 
Presidential appeals; that “appeal boards and agencies of ap¬ 
peal” could conceivably refer on the one hand to appeal boards 
and appeal agents such as Mr. Prettyman, or, on the other, 
to special boards and agents and whatever officer or board 
disposes of Presidential appeals; that the regulation which pro¬ 
vided for Presidential appeals did not say what class of in- 


1 This amendment was held in U. S. ex rel Brandon v. Downer, 
139 F. (2d) 761 (C. C. A. 7,1944) to render moot in a habeas corpus 
proceeding the precise question which appellant raises here. 


dividual should pass upon them; and that the original act 
of 1940 made no mention of Presidential appeals: when all 
these things are considered, the word “clarification” is a good 
description of an amendment which sets at rest all doubt 
as to what bodies are contemplated. 

In this discussion, mention has not been made of the fact 
that General Hershey and the members of the board of review 
to whom he referred the Presidential appeal in this case were 
detached from the War Department and assigned to a civilian 
agency (Appellant’s Appendix, pp. 36-37). This fact is not 
dgemed significant because it would not make them “civilians” 
v^tfiin tlie nTea ning of the Act if that Act applied to Presi¬ 
dential appeals. 

• In theTase of Whitney Bowles v. United States of America, 
No. 589, .Sup^^e Court of the United States, October Term, 
1942, the Court denied rehearing on a petition having as its sole 
basis the point here discussed. The court had previously ruled 
adversely to the petitioner on other points in Bowles v. United 
States, 319 U. S. 3387 L. ed. 1194 (1943). While this may not 
be conclusive on the subject, appellee submits it as of some 
persuasive force. 

CONCLUSION 

The appellant attempted to raise at his criminal trial a ques¬ 
tion which if entertained by the trial court would have provided 
the very judicial interruption and intervention which the 
Supreme Court has decided in the Falbo case is not available to 
a registrant until after induction or compulsory noncombatant 
service. The Supreme Court did not say that some kind of 
intervention is available and other kind not. Hence, this ap¬ 
peal should be decided the same way as was the Falbo case. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

John C. Conliff, Jr., 
Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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